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    ORDER 

 

PER SHAMIM YAHYA, ACCOUNTANT MEMBER : 

 This appeal filed by the assessee is directed against the order of the 

ld. CIT (Appeals)-12, New Delhi dated 03.05.2019 pertaining to AY 

2012-13.  

2. The grounds of appeal taken by the assessee read as under :- 

“1. That the learned CIT (Appeals) has grossly erred by confirming the 

action of the Assessing Officer of imposing penalty u/s 271(1)(c) of 

Income Tax Act. 

 

2. That the learned CIT (Appeals) has further erred by not deleting 

the whole of the penalty imposed u/s 271(1)(c) of the Income Tax Act, 

1961.”  
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3. Brief facts of the case leading to penalty are that assessee’s claim 

of short term capital gain was treated as business income.  Further 

disallowance u/s 14A of the Income-tax Act, 1961 (for short ‘the Act’)  

was made as AO was not satisfied with the disallowance done by the 

assessee.  Further 100% claim of 80G deduction was reduced to 50%.  In 

this background, penalty u/s 271(1)(c) was levied for a sum of 

Rs.5,86,741/-. 

4. Upon assessee’s appeal, ld. CIT (A) partly allowed the appeal and 

held as under :- 

“7.11 In the above cited decision the Ld. CIT(A) has treated the disclosure of 

short term capital gain as business income. She has also upheld the disallowance 

of expenses against the income which does not form part of total income. 

Considering the same, I am or the view that the treatment of income from the sale 

or the hares as short term capital gain by the Assessee was, in j act. not based on 

the facts of the case. The Assessee had earned dividend income amounting to 

Rs.37,43,933/- and no expenditure was debited. The CIT(A) agreed with the 

Assessing Officer and sustained the disallowance of Rs.5.22,036/-. I am also of 

the view that the provisions of section 14A of the IT Act were required to be 

invoked against the exempt income.  However, I agree with the Appellant that 

the Assessing Officer’s calculation of tax sought to be evaded is not correct, as 

the Assessee had already paid tax of Rs.2,12,715/- @ 15.45% on the short term 

capital gain of Rs.13,76,801/-.  Hence, the Assessing Officer is directed to re-

compute the tax sought to be evaded on Rs.13,76,801/-. The other pan of the 

argument of the Appellant is that total claim of expenditure under the business 

head was Rs.1,59,158/- including depreciation. In my considered view, no 

disallowance of expenditure can be made which has not been claimed by the 

Assessee during the year under consideration. Though the CIT (A) has concurred 

with the view of the Assessing Officer for making the disallowance of 

Rs.5,22,036/-, this aspect has to be kept in view for the purposes of imposing the 

penalty u/s 271(1)(c) of the IT Act.  Therefore, I direct the Assessing Officer to 

compute the tax sought to be evaded on the amount of Rs.1,59,158/- only out of 

Rs.5,22,036/-. With the above observations, the Appellant's appeal is partly 

allowed. The penalty imposed on the disallowance of claim of deduction u/s 80G 

needs no interference as the Appellant has accepted the mistake.” 
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5. Against the above order, the assessee filed an appeal before us.  

We have heard ld. DR of the Revenue and perused the records.  None 

appeared on behalf of the assessee despite issuance of notice. 

6. We note that on the issues aforesaid on which penalty has been 

sustained, no cogent case has been made out of concealment or furnishing 

of inaccurate particulars.  When all the details are before the Revenue 

authorities and the claim is not accepted, this fact ipso facto cannot lead 

to levy of penalty u/s 271(1)(c) of the Act.  This view is duly expounded 

by Hon’ble Supreme Court decision in the case of Reliance Petro 

Products Pvt. Ltd. - 322 ITR 158 (S.C.).  In our considered opinion, 

assessee’s claim as aforesaid cannot be said to be ex-facie bogus.  Hence, 

the ratio of Hon’ble Supreme Court in the case of Reliance Petro Products 

Pvt. Ltd. (supra) is fully applicable.  Following the precedent, we set 

aside the orders of authorities below and decide the issue in favour of 

assessee. 

7. In the result, assessee’s appeal is allowed. 

 Order pronounced in the open court on this  23
rd

 day of June, 2022. 

 

  

   Sd/-      sd/- 

 (ANUBHAV SHARMA)            (SHAMIM YAHYA) 

          JUDICIAL MEMBER     ACCOUNTANT MEMBER   

 

Dated the 23
rd

 day of June, 2022 

TS 
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